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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

LESTER D. WALKER,

Plaintiff,
CIVIL ACTION
V.
No. 04-2009-CM
JO ANNE B. BARNHART,

COMMISSIONER OF SOCIAL SECURITY,

Defendant.

N N N N N N N N N N NS

MEMORANDUM AND ORDER

Faintiff Lester D. Waker brings this action for disability insurance benefits under Title 11 of the
Social Security Act (“SSA”), 42 U.S.C. 88 401 et seg. Plaintiff objects to the Commissioner of Socia
Security’sfinding that plaintiff is not dissbled. Plaintiff contends that he has established through testimony
and credible medica evidence that he is disabled within the meaning of the SSA, and that the
Commissioner’ s decision denying him benefitsis not supported by substantia evidence.
l. Facts

Faintiff filed his application for benefits on January 19, 2000, which was denied initidly
and on reconsideration. Plaintiff filed atimely request for hearing, and Adminidrative Law Judge (“ALJ’)
James S. Stubbs held an evidentiary hearing on April 8, 2002. During the hearing, plaintiff testified that he
was born on March 25, 1962, and completed education through the tenth grade. Plaintiff testified that he
last worked on December 15, 1995 as a maintenance worker for the Shawnee Mission School Didtrict,
where his job duties included changing lights, working on the air conditioner and heater, and mowing. Prior

to this job, plaintiff aso worked as a baker and a construction laborer.
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On duly 26, 1993, plaintiff broke his back while working for the Shawnee Misson School Didtrict.
Since bregking his back, plantiff has had five back surgeries. Plaintiff testified that he suffers from back
pain, has nerve damage to hisleft leg that limits its function, had a pulmonary embolism in February of
2003, and has been treated for depression since 1995 but is currently not being treated for that condition.

Plantiff testified thet he does not deep well and thet his daily activities are limited. Plaintiff
described his daily routine as consisting of making meds and doing housework such as dishes, picking up
around the house, and laundry. Plaintiff testified that these activities take “ segments of time to do” because
he can only stand twenty to thirty minutes at atime before he must lie down or St to dleviate back pain that
plantiff describes asa“driving grinding pain.” During the day, plaintiff dleviates his pain by soaking in atub
for fifteen to twenty minutes to help loosen his muscles, raising his feet above hiswaist in achair for fifteen
to twenty minutes a atime, four times aday, lying down, and Sitting in areclining chair. Plantiff testified
that he can only St in one postion for about thirty to thirty-five minutes.

Paintiff makes, on average, three trips aweek to asmdl grocery store to pick up afew items
weighing no more than 9x to saven pounds. The whole trip takes about fifteen to twenty minutes. Plantiff
aso occasondly takes atwelve to fifteen minute trip alake near his home where he will spend abouit fifteen
minutes before returning home. Plaintiff testified that he cooks a smple evening med for himsdlf and his
roommate. Plantiff does not engage in many socia activities with other people.

Paintiff testified that his pain bothers him to the point that it causes memory lapses and kegps him
from concentrating enough to read a book.

The ALJ noted that plaintiff has a steady work record through 1995, athough plaintiff’s earnings

were “somewhat sporadic” in the 1990s.
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In the Evidence and Rationale section of his decison, the ALJ held that thereis a conflict in the
record between different tresting, examining and reviewing physcians. In support of hisfinding that plaintiff
is not totaly disabled, the ALJ discussed and rdlied upon severd opinions. The court will discuss these
opinions as they occurred in chronological order.

Firg, the ALJ relied upon an August 7, 1997 letter written by plaintiff’s surgeon, Dr. Dirk H.
Alander. Dr. Alander stated that he did not believe plaintiff was capable of anything but sedentary work
with st/stand options of Stting no more than an hour or two a atime, and that plaintiff should avoid
bending, twidting, or lifting except for an occasond occurrence. Dr. Alander further advised that plaintiff
has reached maximum medica improvement, and plaintiff’s last day of treetment should be the same day as
the last day of plaintiff’s psychologica and chronic pain treetment. Dr. Alander dso dated that plaintiff
“will have permanent regtrictions. | do not believe he can do anything but sedentary work with sit/stand
options of gtting no more than an hour or two at atime.”

Second, the ALJrelied upon plaintiff’s August 21, 1997 functiona capacity evauation, which
concluded that plaintiff was not able to meet the essentid functions of the position of maintenance
worker/custodian because he was unable to meet the requirements of etic lifting and dynamic lifting, Satic
pushing/pulling, and carrying. The evaduation found that plaintiff is limited in his bility to Soop, and is
unable to complete a standing work tolerance, which measures bended reaching and standing/waking. The
evauation dso concluded that plaintiff functions a alight physicd demand level, meaning that heis adleto
exert up to twenty pounds occasiondly. The evauator did not test plaintiff’ s ability to St for any period of

time. The evauator noted severd times that plaintiff gave a good effort in each of the testing aress.
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Third, the ALJ relied upon aresidua functiona capacity assessment for workers compensation
purposes completed by Dr. P. Brent Koprivicaon November 22, 1997. Asthe ALJ noted, this
assessment found that plaintiff was redtricted to a sedentary physica demand level, and that he should avoid
bending, pushing, pulling or twisting, as well as sustained or awkward positions of the lumbar spine. The
assessment dso redtricted plaintiff from squetting, crawling, kneding or climbing, and found that plaintiff
should be alowed to change positions from ditting to standing or walking and vice versa as needed. Dr.
Koprivicaaso recommended limiting any captive activities of Stting, anding or walking to a maximum of
one hour intervals. Dr. Koprivica aso noted, however, that “it is unlikely that [plaintiff] will ever return
back to work. | believe that he has severe restrictions on activities. . . .”

Fourth, the ALJ relied upon a January 3, 1999 treating physician opinion, which restricted plaintiff
to arange of sedentary or light work. The ALJdid not, however, cite this opinion and the court was unable
to locate it in the voluminous record.

Fifth, the ALJ relied upon a consultative evauation conducted on March 18, 2000 by Dr. Kamran
Riaz. Dr. Riaz gaed that plantiff had mild difficulty getting on and off the examining table, moderate
difficulty with hedl and toe waking, moderate difficulty squaiting and risng from the Stting postion, alimited
range of mation with right-sided paraspinous muscle spasm, wegknessin the lower |eft extremity without
obvious atrophy, and moderate difficulty with orthopedic maneuvers.

Sixth, the ALJ relied upon what he deemed to be areviewing physician’s opinion dated April 14,
2000 and April 17, 2000. However, because of poor copying and illegible handwriting, the court is unable
to ascertain who wrote this report. Nonethdless, the report states that plaintiff is capable of occasionaly

lifting and/or carrying twenty pounds, frequently lifting and/or carrying ten pounds, standing or walking for a
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tota of at least two hours of an eight-hour workday, sitting with norma bresks for atota of about six hours
in an eight-hour work day, and unlimited pushing or pulling. Furthermore, the report sates that plantiff is
cgpable of occasondly climbing, balancing, stooping, knedling, crouching, and crawling.

Seventh, the ALJ relied upon a November 20, 2000 |etter written by Dr. Lowry Jones. As noted
by the ALJ, Dr. Jones limited plaintiff to sedentary work between August 1997 and March 1999. Dr.
Jones aso noted that plaintiff has exhibited no changesin his permanent limitations as discussed by Dr.
Alander’s March 24, 1999 evduation. Dr. Jones dso stated that plaintiff has “ permanent limitations’ and
“does not gppear to have been capable of returning to functiona activity.”

The ALJ srationae contrasts the aforementioned opinions with severa additiona opinions which
found, for the most part, that plaintiff istotally disabled.

The ALJfirst cited a March 24, 1999 report by Dr. Jones, which states that plaintiff had reported
to him that plaintiff was unable to st for more that fifteen to twenty minutes without severe pain, that plaintiff
could not stand more than thirty minutes without severe back pain, and that plaintiff had numbnessin hisleft
leg. Dr. Jones s report notes that athough plaintiff’ s quadricep strength is good, plaintiff has quite abit of
caf atrophy aswell as quadricep atrophy on hisleft Sde. The report aso states that plaintiff shows avery
restricted range of motion in flexion extension particularly due to pain, and that he has depressed reflexes at
the left ankle and somewnheat at the left knee. In addition, Dr. Jones Stated:

Mr. Waker has undergone multiple back operations, the last being an
ingrumented lumbar fuson. He has very poor functiona activity particularly of
grength, the ability to St, stand or walk any length of time. Heis unableto lift
or do any physicd labor. In addition he has become extremely depressed and
suicidd a times according to his higtory. | think this combination suggests that
this patient is not able to perform in aregular work force and should be

consdered disabled from the stlandpoint of hisinjury and the associated menta
disease which he has exhibited.
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The ALJdso cited aletter dated May 18, 1999, in which Dr. Jones Stated:
| do not believe that Mr. Waker during this time has been capable of
returning to his job as a custodian, nor do | believe that he has the education,
training and/or experience to return to other jobs of a more sedentary nature.
Mr. Walker is not physicaly capable of doing any lifting, nor is he capable of
standing for a prolonged period of time. Heaso isnot at this point mentally
cgpable and stable enough to handle afull time occupation in my opinion.

Findly, the ALJ cited to and plaintiff relied heavily upon a June 1, 2001 report by examining
neurologist Dr. Daniel D. Zimmerman. It was Dr. Zimmerman's opinion that Mr. Walker is completely
disabled by meeting the socid security listing 1.05C, 1 and 2 of Appendix 1, Subpart P of part 404.
However, as noted by the ALJ, the socid security listing cited by Dr. Zimmerman is an old listing.*

During the hearing, the ALJ aso dlicited the testimony of vocationd expert George R. McClelan.
Mr. McCldlan testified that plaintiff previoudy performed work as a school custodian, a baker, and a
congruction laborer, dl of which are categorized as heavy, semiskilled jobs. In hisfirst hypotheticd, the
ALJasked Mr. McCldlan to assume an individua with the same age, education and work experience as
the plaintiff in this case, and to further assume that thisindividud (1) can stand and walk for only fifteen
minutes a atime for atota of two hoursin an eght-hour work day; (2) can sit with the opportunity to

change positions at will for up to six hours in an eight-hour work day; (3) is restricted from bending or

twisting; (4) can only occasiondly baance, soop, knedl, crouch, crawl or climb gairs; (5) has mentd

1 Upon being appraised of the 2002 revised change of the applicable ligting for disorders of the
spine, Dr. Zimmerman rendered a report dated August 26, 2003 (approximately one year after the ALJ

issued his opinion) which states that if the new listing—21.04A of Appendix 1, Subpart P of part 404—were
to be considered, his previous finding that plaintiff is disabled is applicable to the new listing because plaintiff

has “pain, Sgnificant lumbar limitations in range of motion, and an gppropriate radicular distribution of
sgnificant motor loss with muscle weakness, sensory loss and reflex lossin the lower extremities.”
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limitations; and (6) in accordance with the mental resdual functiona capacity assessment form, is
moderatdly limited asto paragraphs three and five. Mr. McCldlan testified that a person with these
limitations could not perform any of the past work of plaintiff.

The ALJ next asked Mr. McCldlan if there were any transferable skills from plaintiff’ s past work to
any job that would accommodate thisindividua’s resdud capacity function. Mr. McCldlan tedtified that
there were not, but that there were other jobs in the nationa economy that an individua with these
limitations could perform, such as a production line inspector (2,500 jobs in the state of Kansas and 90,000
nationdly), production line assembler (2,000 jobs in the sate of Kansas and 40,000 nationdly), or a
clerical sorter (2,000 jobsin the state of Kansas and 100,000 nationally).

For the second hypotheticd, the ALJ asked Mr. McCldlan to assume an individud with the same
age, education, and work experience as plaintiff, and to assume that thisindividua has the same limitations
expresed in thefirgt hypothetica, with the further assumption that while sested, the individual needs to
prop up hislegsto waist height while seated. Mr. McClélan tetified that this additiond limitation would
eiminate the posshility of work.

For the third hypothetica, the ALJ asked Mr. McCldlan to assume dl of the limitations expressed
in thefirg hypothetica, with the additional assumption thet the individua requires an accommodation to
have areclining rest for a least one hour during the workday. Mr. McClelan testified that this additiond
limitation would aso not alow for work.

Paintiff’s brief dso notes the following additional medica background not specificaly discussed by
the ALJ. Paintiff spent gpproximately six weeks as an admitted patient of the Behaviord Pain Management

Program of Research Medical Center in Kansas City, Missouri from June 15, 1997 to July 3, 1997.
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Paintiff was discharged with adiagnosis of chronic low back pain and a secondary diagnosis of lumbar
radiculopathy and depresson. The discharge summary indicated that following the program, plaintiff had
increased his accuracy in body mechanics and ability to adopt an eighty percent technique in doing
household tasks, that he was able to use relaxation techniques to manage his pain, and that he had made
improvements in strength and endurance to the point of riding a seationary bicycle for ten minutes. 1t was
aso reported that plaintiff attended and participated well in al aspects of the pain management program
except for three days due to stress.

Plaintiff participated in physica thergpy from October 26, 1996 to March 20, 1997. At the
beginning of this therapy, plaintiff was ingtructed on the proper technique for spine stretching and
srengthening exercises, and he was able to St for only twenty to thirty minutes before developing right
lower extremity parenthesias. Although plaintiff continued to complain of right lower back pain throughout
physica therapy, the therapist noted that “[t]he patient works hard during therapy sessions and appears
compliant with his home exercise program.”

Maintiff was admitted to Olathe Medical Center from February 8, 2001 to February 23, 2001 for
trestment of alarge right-sded pulmonary embolism with respiratory falure. Plaintiff previoudy had
pulmonary embolism a year-and-a-haf prior to the February 2001 hospitalization, and was treated at
Bethany Medica Center. In aletter dated March 13, 2003, plaintiff’s tresting physician, Dr. Michadl
Greenfield, indicated that the appropriate trestment for plaintiff’s degp venous thrombosis and pulmonary
embolismisfor plantiff to wear compresson hose, as well as occasondly devate hislegsif the

compression hose does not provide adequate decompression.
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Paintiff has been hospitdized on severd occasions after attempting suicide, though heis not
currently receiving any trestment for depression.

On August 29, 2002, the ALJfound that plaintiff was not under a“disability” as defined in the SSA.
The ALJ mede the following findings

1. Claimant met the specid earnings requirement of the Act on December 15, 1995, the date claimant
stated he became unable to work, but continued to do so only through December 31, 2000.

2. Claimant has not engaged in subgtantia gainful activity at any time since December 15, 1995 and
reported numbersin 1996 were paid out of sick leave.

3. The medica evidence establishes that claimant has alow back disorder, status post multiple surgica
procedures with resdud failed back syndrome; a history of deep venous thrombosis with
pulmonary embolisms; and depression, but he does not have an impairment or combination of
impairments listed in, or medically equaled to one listed in Appendix 1, Subpart P, Regulation[] No.
4,

4, Clamant’ s tesimony as to the saverity of hisimpairments and attending symptomsis found to be no
more than partialy credible for the reasons specificaly set forth in the Rationade section of this
decison.

5. Clamant has a dl times retained aresidua functiona capacity for no more than limited sedentary
work where he can lift and carry 20 pounds maximum occasionaly with 10 pounds frequently,
gtand and walk for no more than 1 hour at atime for atotal of 2 of 8 hours, St with achange of
position for 6 to 8 hours, cannot bend or twist and can only occasiondly baance, stoop, knedl,
crouch, crawl and dimb gtairs. Mentaly he has moderate dysfunction in terms of his ability to
understand and remember as well as carry out detailed ingtructions.

6. Clamant isincgpable of performing any of his past rlevant work and dthough semiskilled such
skillsdo not trandfer to jobs within his resdud functiond capacity.

7. Clamant is currently 40 years of age and has at dl times been ayounger individud.
8. Clamant has a 10" grade education and is literate.
0. Based on an exertiona capacity for arange of sedentary work and claimant’ s age, education and

work experience, the framework of Rule 201.26, Table No. 1, Appendix 2, Subpart P,
Regulation[] No. 4 indicates that a conclusion of not disabled is appropriate.

-0
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10.  Although clamant does have non-exertiond pain and some menta dysfunction as described above,
using the above cited rule as a framework for decision making, there [is] a sgnificant number of
jobs in the economy which he can nonethel ess perform, the numbers and identities if which were
specificdly set forth by the vocationd expert at the time of clamant’ s hearing.

11.  Clamant has not been under a“disability” as defined in the Socia Security Act, as amended, at
anytime through the date of this decison.

Paintiff filed atimey request with the Appeals Council to review the decision of the ALJ. On
November 13, 2003, the Appeds Council denied plaintiff’s request for review; thus, the ALJ sdecision
gands asthe final decison of the Commissoner.

. Standard of Review

Pursuant to 42 U.S.C. § 405(g), a court may render “upon the pleadings and transcript of the
record, ajudgment affirming, modifying, or reverang the decision of the Commissioner of Socia Security,
with or without remanding the cause for arehearing.” The court reviews the decison of the Commissioner
to determine whether the correct legal standards were applied and whether the record as a whole contains
ubstantia evidence to support the Commissioner’sdecison. Doyal v. Barnhart, 331 F.3d 758, 760

(10" Cir. 2003). The Supreme Court has held that “‘ substantial evidence'” is“‘ more than amere scintilla”

and is“*such rdevant evidence as a reasonable mind might accept as adequate to support a conclusion.
Richardson v. Perales, 402 U.S. 389, 401 (1971) (quoting Consol. Edison Co. v. NLRB, 305 U.S. 197,
229 (1938)). In reviewing the record to determine whether substantial evidence supports the
Commissioner’ s decision, the court may neither reweigh the evidence nor subgtitute its discretion for that of
the Commissioner. Quallsv. Apfel, 206 F.3d 1368, 1371 (10" Cir. 2000). Although the court is not to
reweigh the evidence, the findings of the Commissioner will not be mechanically accepted. Graham v.

Qullivan, 794 F. Supp. 1045, 1047 (D. Kan. 1992). Nor will the findings be affirmed by isolating facts
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and labeling them substantia evidence, as the court must scrutinize the entire record in determining whether
the Commissoner’s conclusons arerationd. Holloway v. Heckler, 607 F. Supp. 71, 72 (D. Kan. 1985).

The court aso reviews the decison of the Commissioner to determine whether the Commissoner
applied the correct legal standards. Glassv. Shalala, 43 F.3d 1392, 1395 (10" Cir. 1994). The
Commissioner’ sfailure to gpply the proper legd standards may be sufficient grounds for reversal
independent of the substantial evidence analysis. 1d. The court thus reviews the decison of the
Commissioner to determine whether the record as awhole contains substantia evidence to support the
Commissioner’ s decison and whether the correct legal standards were applied. Hamilton v. Sec’y of
Health & Human Servs., 961 F.2d 1495, 1497 (10" Cir. 1992).

Paintiff bears the burden of proving disability under the SSA. See Ray v. Bowen, 865 F.2d 222,
224 (10" Cir. 1989). The SSA defines “disability” asthe inability to engage in any substantia gainful
activity for a least twelve months due to a medicaly determinable impairment. See 42 U.S.C. 8
423(d)(1)(A). To determine disability, the Commissoner uses afive-step sequentia evauation. The
Commissioner determines: (1) whether the daimant is presently engaged in “ subgtantial gainful activity”; (2)
whether the clamant has a severe imparment, one that significantly limits the damant’s physica or mentd
ability to perform basic work activities; (3) whether the clamant has an impairment that meets or equals a
presumptively disabling impairment listed in the regulations (if so, the claimant is disabled without regard to
age, education, and work experience); (4) whether the clamant has the residua functiona capacity to
perform his or her past relevant work; and (5) if the claimant cannot perform the past work, the burden
shifts to the Commissioner to prove that there are other jobsin the national economy that the claimant can

perform. See 20 C.F.R. 88 404.1520, 416.920. If aclaimant satisfies steps one, two and three, he will
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automatically be found disabled. If aclamant satisfies steps one and two, but not three, he must satisfy step
four. If step four is satisfied, the burden shifts to the Commissioner to prove that there are other jobsin the
nationa economy that the dlaimant can perform. See Williams v. Bowen, 844 F.2d 748, 751 (10" Cir.
1988).
[Il.  Discussion

In this case, the ALJ denied plaintiff benefits at step five, relying on the testimony of vocationa
expert Mr. McCldlan in finding thet plaintiff is cgpable of performing other jobs that exist in Sgnificant
numbersin the national economy, such as a production line ingpector, production line assembler, and
clerical sorter. In making this determination, the ALJ found that plaintiff’s alegations regarding his
limitations were not totaly credible and that he had the residud functiona capacity to lift and/or carry
twenty pounds occasondly and ten pounds frequently; stand and/or walk for no more than one hour a a
timefor atota of two hoursin an eight-hour day; and St with achange of postion for Six hoursin an eight-
hour day.

Faintiff alegesthat the ALJdid not conduct a proper evauation of the credibility of plaintiff’s
subjective pain complaints or the credibility of plaintiff’s supportive medica evidence, which plaintiff argues
demondtrates that he mugt Sit with hislegs elevated to waist level severd times aday to relieve his back

pain.? Plaintiff contends that he has established, through testimony and credible medica evidence, that his

2 The record dso indicates that Dr. Greenfield indicated that the appropriate trestment for plaintiff’s
deep venous thrombosis and pulmonary embolism was to wear compression hose, as well as occasondly
elevate hislegsif the compression hose do not provide adequate decompresson. However, plaintiff’s
argument regarding his need to elevate his legs centered only on his back pain; plaintiff did not argue that he
must elevate hislegs to treat his degp venous thrombos's and pulmonary embolism condition.

-12-




Case 2:04-cv-02009-CM  Document 17  Filed 09/07/2005 Page 13 of 19

impairments render him disabled and unable to engage in gainful employment. Thus, plaintiff dlamsthat the
ALJ sdecision is not supported by substantial evidence in the record and should be reversed.

The Commissioner contends that the ALJ properly evaluated plaintiff’s credibility and properly
determined that plaintiff could perform other jobsin the national economy. In support of hisfindings, the
ALJfound that “there isaconflict in the record between a number of different treeting, examining and
reviewing sources,” and that “claimant’ s treating physician’s opinions are most persuasive.”  Furthermore,
the ALJfound that “[c]lamant’ s tesimony as to the severity of hisimparments and attending symptomsis
found to be no more than partidly credible for the reasons set forth in the Rationa section of this opinion.”
The issue before this court is whether the ALJ s decision is supported by substantial evidence in the record.
A. Treating Physicians Opinions

Paintiff arguesthat his treeting physicians are in the best position to opine asto the credibility of
plantiff’ s pain complaints, and specifically whether plaintiff be given unlimited St/sand options. The ALJ's
opinion placed subgtantia weight on plaintiff’ stregting physician’s (Sngular) opinions, finding them to be
“mogt persuasive” At issue here, therefore, is plaintiff’ streating physicians opinions about plaintiff’s
goecific limitations.

A treating physician’s opinion is entitled to greet weight because it “reflects expert judgment based
on continuing observation of a patient’s condition over a prolonged period of time.” Williamsv. Chater,
923 F. Supp. 1373, 1379 (D. Kan. 1996); see also Velasquez v. Apfel, 28 F. Supp. 2d 1285, 1287 (D.
Colo. 1998) (holding that because the tresting physician had followed clamant for many years, hewasin a
superior position to evauate the claimant’ s restrictions, and accordingly his opinion should have been

afforded specia weight). The law of the Tenth Circuit requires thet the treating physician’s opinion be given
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subgtantia weight unless good cause is shown to disregard it. Goatcher v. United States Dep’t of Health
& Human Servs., 52 F.3d 288, 289-90 (10" Cir. 1995). Treating physicians “opinions are binding upon
the ALJ ‘unless they are contradicted by substantia weight to the contrary.’” Hintz v. Chater, 913 F.
Supp. 1486, 1492 (D. Kan. 1996) (quoting Claassen v. Heckler, 600 F. Supp. 1507, 1512 (D. Kan.
1985)).

The Tenth Circuit requires the ALJ to consder the following: (1) the length of the trestment
relationship and the frequency of the examination; (2) the nature and extent of the trestment relationship,
including treetment provided and the kind of examination or testing performed; (3) the degree to which the
physician’s opinion is supported by relevant evidence; (4) consstency between the opinion and the record
asawhole (5) whether the physician isa specidist in the area upon which the opinion is rendered; and (6)
other factors brought to the ALJ s attention which tend to support or contradict that opinion. Goatcher,
52 F.3d at 290 (citing 20 C.F.R. § 404.1527). When atresting physician’s opinion isinconsstent with
other medicd evidence, the ALJ stask isto examine the other physicians reportsto seeif they outweigh
the treating physician’ sreports. Goatcher, 52 F.3d at 289-90.

According to the court’s best estimation, plaintiff’s treeting physicians are Dr. Jones and Dr.

Alander.® In generd, Dr. Jones found that plaintiff was not capable of returning to the work force, and Dr.

3 Neither plaintiff nor the ALJ articulated exactly which physician(s) it characterized as plaintiff’s
treating physician(s). Plaintiff’s brief, however, satesthat Dr. Alander and Dr. Jones are both plaintiff’s
tresting physicians, and the Commissioner adopted plaintiff’ s statement of facts. Moreover, the ALJ
mentioned treating physicians twice: once when citing aMay 18, 1999 |etter, written by Dr. Jones, and
once when citing a January 3, 1999 letter, which the court has been unable to locate in the record.
Therefore, dthough the court is not certain which physician or physcians the ALJ considered to be
plaintiff’s treating physician(s), the court concludes that for the purposes of this opinion, Dr. Alander and
Dr. Jones are plaintiff’ streating physcians.
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Alander opined that plaintiff has reached his maximum physical improvement, and that he did not believe
plaintiff was capable of anything but sedentary work with st/stand options of Sitting no more than an hour or
two a atime. The court notes, therefore, that the treeting physicians opinions conflict regarding plaintiff’s
ability to work; Dr. Jones opines that plaintiff isincapable of gainful employment, while Dr. Alander merdly
limited plaintiff’s functiond &bilitiesin performing gainful employment. Moreover, there seemsto bea
conflict, dbet adight one, on the treating physicians opinions with regard to plaintiff’s need for unlimited
gt/stand options. Dr. Alander found that plaintiff required st/stand options of Stting no more than an hour
or two at atime, while Dr. Jones stated that plaintiff “has very poor functiond activity particularly of
drength, the ability to Sit, stand or walk any length of time.”

Therefore, the court remands the case back to the ALJ. Upon remand, the AL J should discuss
exactly which treating physician’s opinion he relied upon. In addition, the ALJ should either accord
substantia weight to each treating physician’s opinion regarding plaintiff’s request for unlimited sit/stand
options, or give specific, legitimate reasons for disregarding it.

B. Plaintiff’s Credibility Regarding His Subjective Claims of Pain

Haintiff aso argues that the ALJ erred in finding that plaintiff’ s subjective testimony regarding the
severity of hispain is“no more than partidly credible” Paintiff specificaly argues that the record
subgtantiates plaintiff’ s efforts to avall himsdlf of his pain by using a number of treatment options, and that
these seps demondrate that plaintiff’ stesimony iscredible. Therefore, plaintiff argues, plantiff’ s testimony
that he must elevate hislegsto waist level while seated severd times a day should be accepted as credible.

The court notes that whether plaintiff must devate hislegsis pivotd to his disability satus. If the

ALJfindsthat plaintiff must eevate hislegs severd times aday, the ALJ must then conclude that plaintiff is
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disabled based on the testimony of vocationd expert Mr. McCldlan, who stated that an individud with
plantiff’s age, education, and work experience who must devate legs to waist height while seated would
have no possihility of finding work in the national economy. The Commissioner argues thet the ALJ
discredited plaintiff’s subjective complaints by noting incons stencies with plaintiff’s complaints and his work
history, daily activities and lack of sSde effects from medication.

“*Credibility determinations are peculiarly the province of the finder of fact, and we will not upset
such determinations when supported by substantia evidence’” McGoffin v. Barnhart, 288 F.3d 1248,
1254 (10" Cir. 2002) (quoting Kepler v. Chater, 68 F.3d 387, 391 (10" Cir. 1995)). The court
therefore examines whether there exists substantial evidence in the record to support the ALJ s credibility
determination. Greet deference should be given to the ALJ s conclusion asto credibility. Campbell v.
Bowen, 822 F.2d 1518, 1522 (10" Cir. 1987).

The Tenth Circuit has outlined numerous factors decision-makers may consder when determining
the credibility of subjective complaints of pain, including “aclamant’s persstent attempts to find relief for
his pain and his willingness to try any trestment prescribed, regular use of crutches or a cane, regular
contact with a doctor, and the possibility that psychological disorders combine with physica problems,” as
well as*“the clamant’ s daily activities, and the dosage, effectiveness, and sde effects of medication.” Luna
v. Bowen, 834 F.2d 161, 165-66 (10" Cir. 1987) (citations omitted). Moreover, a decision-maker may
aso consder the mativation of and relationship between the clamant and other witnesses, aswell asthe
consstency or compatibility of nonmedica testimony with objective medica evidence. Thompson v.

Qullivan, 987 F.2d 1482, 1489 (10" Cir. 1993).
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The Commissioner argues that the ALJ discussed three inconsstencies in support of his
determination that plaintiff’s subjective pain testimony was “no more than partidly credible” Frgt, the ALJ
found that plaintiff’s daily activities are inconsstent with his subjective complaints of pain. The court notes,
however, that plaintiff’ s tetimony indicates that his daily activities are quite limited; plaintiff testified thet he
does household chores such as cooking medls, washing dishes and washing laundry, but that he modifies
these activities to accommodate his limitations and does them in smal segments of time to enable himsdf to
gt, liedown or devate hislegsin the interim. Second, the ALJ noted that plaintiff did not suffer any
adverse Sde effects from medication. Third, the ALJ stated that plaintiff had a steady work history through
1995, but that his wages in the 1990s were “ somewhat sporadic.”

The court finds that several factors not discussed by the ALJweigh heavily in support of plaintiff's
credibility. Frg, the court finds sgnificant plaintiff’ s efforts to seek relief from his pain, namely undergoing
at least one eective back surgery, participating in physica therapy, and participating in in-patient pain
management trestment. Notably, the ALJ did not mention these effortsin hisanalysis. Second, athough
plaintiff makes no issue of disability with respect to his depression, the court finds that plaintiff’s suicide
attempts, which required severd hospitdizations, lend credibility to plaintiff’ s subjective tesimony of his
pain. The ALJnoted plaintiff’s history of depresson, but did not discuss his opinion asto its effect, if any,
on plaintiff’s credibility. Third, the record contains some objective medica evidence that suggests that
plantiff experiences sgnificant pain. For ingance, Dr. Zimmerman noted that when plaintiff was asked to
assume a recumbent position, hefirgt rolled onto hisright sSde and then very carefully rolled onto his back
and then extended his lower extremities. In Dr. Zimmerman's opinion, “such efforts to minimize pain with

recumbency was consistent with a radicular component to pain complaints.”
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Whether plaintiff’s subjective complaints are deemed credible, and thus whether plaintiff must
elevate hislegsto waist level saverd times aday to relieve his pain, isthe crux of the issue before the court.
The court acknowledges that there are factors on the record weighing againg plaintiff’s credibility.
However, the court hesitates to conclude that substantial evidence weighs againg finding plaintiff credible.
See McGoffin, 288 F.3d at 1254. Thus, the court remands this determination back to the ALJ. Upon
remand, the ALJ should give specific, factud findings regarding the credibility factors set out by the court
that weigh in favor of plaintiff’s credibility. Furthermore, the ALJ should ether accord substantial weight to
those factors thet weigh in favor of plaintiff’s credibility, or give specific, legitimate reasons for limiting
plaintiff’s credibility irrespective of those factors.

C. The Opinion of Plaintiff’s Examining Physician, Dr. Zimmerman

Findly, plaintiff argues that the ALJ should have given more weight to the testimony of plaintiff’'s
examining physician, Dr. Zimmerman. The ALJ stated that Dr. Zimmerman's June 1, 2001 report, which
opinesthat plaintiff istotaly disabled, uses an old ligting for defining disability. The ALJwent on to note that
“Nonethdess, the doctor’s conclusion is not supported by the bulk of the medical evidence in thefile”

The court agrees with plaintiff’ s argument that the AL J should have more fully discussed why Dr.
Zimmerman's report was not given more credibility. However, Dr. Zimmerman was retained to evauate
plantiff’s dleged disability; heis not plantiff’ streating physcian. As previoudy discussed, tregting
physicians opinions are to be given more weight than evaluating or reviewing physicians. See Frey v.
Bowen, 816 F.2d 508, 515 (10" Cir. 1987) (holding that non-treating physician’s opinions are of suspect
reigbility). In addition, Dr. Zimmerman's opinion that plaintiff meets the criteriafor the listing of

imparmentsisalega concluson that has no legd sgnificance because legd condlusonsare *reserved to
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the Commissioner.”” Cainglit v. Barnhart, 85 Fed. Appx. 71, 76 (10" Cir. 2003) (quoting 20 C.F.R.
88404.1527(e)(1); 416.927(e)(1)). Findly, Dr. Zimmerman did use an outdated listing of impairments,
and dthough he later amended his findings to conform to the new liging' s requirements for disability, the
court notes that this amendment was completed on August 26, 2003, nearly ayear after the ALJissued his
decison. For these reasons, the court upholds the ALJ s decision to give less weight to Dr. Zimmerman's
opinions than to the opinions of plaintiff’ s treeting physicians.

IT ISTHEREFORE ORDERED that the judgment of the Commissioner isreversed and
remanded pursuant to 42 U.S.C. § 405(g) for further proceedings consistent with this Memorandum and
Order.

Dated this 7*" day of September 2005, at Kansas City, Kansas.

g/ CarlosMurqguia
CARLOSMURGUIA
United States District Judge
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